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under limited cl‘rcumstances”. In re Atluni ic Cip Pub,!ic schooi District, 17 FCC Rcd 25 186, 
251 89 on December 16,2002. 

To make matters worse, this mceedml;, in its essence, is an attempt to recover 
funds &om ICM and, therefore, is an attempt to enforclz a forfeiture of ICM’s property. If any 
ciwi proceeding deserves the pmccdural s a f w d s  of Due Process, it is a forfeiture procecding. 
This Commission cannot expect a small bu b e s s  like EM, which is being faced with fmancial 
ruin if it cannot reverse these oommitment 3idjustments, to adequately defmd its position when 
the WSAC, on deciding its appeal, consider; new evidence that ICM had no notice of or for that 
matter had any knowledge of whatsoever. j3ased upon this total lack of both substantive and 
procedural due process, this Commission must grant ~ I I I  6 Appcal, rescind the Commitment 
Adjustment l;ttttr, and reinstate all cormnit Bent amourits in W1. 

C. Tht proposed commitment adiusmmts should be reversed on equitable grounds. 
ICM, which by the USAC’s own adrnissioq had nothini3 to do with any alleged improprieties in 
the competitive bidding process is being asked to bear the brunt of some otha entity’s alleged 
improper acts. If these proposed commitme. it adjustments remain as proposed, ICM will have 
rtdered non-recoverable pods and service:; and have effectively received no compensation for 
its efforts which it rendered in accordance w tth ita conhr;tchtal commitments. On the other hasd, 
an applicant who may have becn a party to ai  improper competitive bidding procedure will hsve 
received goods and services and have incumd no costs for thck acquisition. This would he a 
gross injustice where an innocent party i s  pur ushed and a culpable party receives an undeserved 
benefit. This Commission has, in the past, reviewed the equities of various mattes and when, as 
in this case, these equities weighed heavily ir favor of an aggrieved party, this Commission 
waived the technical rbquircments of regulatim to achieve a just outcome. In re Shawnee 
Library System, 17 FCC Rcd 11824,11829 o I January 25,2002; In re Fulsom Cordova United 
School District, 16 FCC Rcd 202 15,20220 01 1 November 13,200 I ,  In order to avoid an 
unwarranted hardship to ICM and to achieve ,\just result, the Commission should issue a waiver 
with respect to the FWs in issue and the competitive bid rules. On the equity considerations 
alone, the d t m e n t  adjustment results should be canci:lled and all FRNs reinstated in full. 

2. Subsequent to the filing of ICM’s P I @  on M:ay 12,2004, but prior to the 
Administrator’s Decision on Appear issued or November 16,2004, the Federal Communication 
Commission (“FCC”’) adopted In re Fdemf-,!’tute Joint Board on Universal Service, 19 FCC 
Rcd 15252 ox1 July 23,2004 [hmhfier I n  re Federul-Stcrte]. A copy of that decision is 
annexed hereto as Enclosure 3. 

This decision, issued by the FCC in response to petitions by various providers, 
directed the USAC to rc-direct its efforts to rec ;ova any hnds that had been allegedly distributed 
unlawfully fiom the providers to the party or parties who have committed the statutory or rule 
violation in question. 
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Adjustment Letters received by ICM. Again, while thr: plans are similar, they all appear to be 
based upon inhmatiaa and sample technology plans (“Sample Technology Plans”) that were 
available on the E-Rate Central website (w m.e-ratecentsal.cmm). Attached to ICM’s May 12, 
2004 Appeal, as Enclosure D, was a copy c f a techolcigy plan that is the subject matter of thts 
appeal and as EncIosure E a copy of Sampl : TeFhnolagy Plans that was printed from the E-Rate 
Ccntral website. While there are some difi r a c e s  in the technology plans, they are all 
substantially similar to each other and the Sample Technology Plans. While ICM has no 
knowledge concerning the preparation of th e technology plan at issue in this appeal, it is clear 
that Dar Al-Hilunah Elementary School v a  y likely accmsscd the LRate Central website and 
utilized the website as a basis for the prepax stion of its technology plan, as apparently did other 
applicants thereby yielding technology plan 3 that are similar. To draw a conclusion that ICM, 
Diversified Computer Solutions, Inc., or an;‘ other party “was improperly involved in the 
competitive bidding process” f b m  such ckurnstantial imd unconhchg evidence is a harsh 
leap of faith that cannot be justifid in this fimfciture case where the continued existence of ICM 
is at stake. 

B. Atthough ICM was successfut in convincing the Administrator that not only was it 
not “improperly involved with the compe4iti ,re bidding process”, and that done should have been 
ample bas16 for rescinding the Commitment 4djustment Letter, the Administrator seems to 
ignore the reversal of this vital factual issue, and then deoies the appeal based on evidence that 
was never considered in the prior appeal, 

For the first time, in the Administrator’s decision, it is indicated that the 
Administrator has review& “applicant docur lentation that was submitted to SLD during the 
course of the Item 25 Selective Review procc ss”. Not only did the original Commitmenr 
Adjustment Letter fail to mention this widen x, but again this was a process of which ICM had 
no mmection with whatsoever, and had no k aowledge concerning the documents that may have 
been filed ox considered in corndon with tl .at review. 

The fact that the Administrator :onsidered this review and related documents 
without &ins ICM notice of this pew or add timal evidgm and a right to review it and 
comment or refute it, is an unconsciomble vi( itation of Dm Prwess. ‘The Due Process Clause 
provides that certain substantive risks - - - life, liberty and property - - c m o t  be deprived except 
pursuant to constitutionally adequate procedu es.” CZmiand Board of Education v. Loudemill, 
et al. 470 U.S. 532,541 (1985). These procecures would include notice ofthe evidence and a 
right to ba hcard concerning that evidence. In this matter, the Administrator considered new or 
d i f f n t  evidence than was considered as the xsis fbr issuing the Commitment Adjustment 
Letter, Without notice to TCM or a right for IC M to contest that new evidence. This was a 
fundamental violation of ICM’s right of Due E’rocess. Tnis Commission has held that 
“submission of new evidence following a func h g  commitment decision letter is permitted only 
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Re: APPEAL OF (1) C C r m N T  ADJUSTMENT LETTER 
AND (2) SUBSEQUENT DENIAL OF SAID APPEAL BY 
TJ3E SCHOOLS AT iD LIBRAIIIES DIVISION OF THE 
W = A ; L ,  SERF 'ICE ADMCNISTRATM COMPANY 
CC DOCKET NO.: 02-6 
FUNDING mAR: ::002 Through 2003 
FORM 471 APPLIC'ATION NlJMBER: 310459 
APPLICANT NAME: Dar Al-ItXlkmah Elementary School 
APPLICANT CON 'ACT: Lou ay Amil 
]BILLED ENTITY F'AME: Dar M-Hikmah Etemeutary School 
BILLED ENTITY F 'UMBER: 208847 
BILLED ENTITY P A D  APPLI[CANT 

SERVICE PROVIDER Indepmdent Computer Maintenaace, LLC 
SERVKCE P R O W  ER IDENTIFICATION NO.: 143026575 
SERVICE PROVIDER CONT,QCT PERSON: Anthony Natoli 

CONTACT PHONE NO. (973) 785-2300 

SERVICE P R O W  ER CONI"4CT PHONE NO.: 973-91 6-1800 
SERVICE PROVIDER FAX NO.: 973-916-1986 
SERVICE PROVIDER E-MAIL: 
TONYN@ICMCOR YOKATICIN.COM 

Enclosure 1: Copy caf Administrator's Pecision on Appeal - 
Funding Year 2002-2003 for Dar A1-Hikmah 
Elemmtary Scholol dated November 16,2004. 

Enclosure 2: Copy c f Independeat Computer Mainteuance, LLC 
Appe:rl of Commitmeut Adjustment - 
Funding Year 2002-2003 for Dar Al-Hlkmah 
Elemc ntary School dated May 12,2004. 

Enclosure 3: Copy id FCC Decision entitled "In Re 
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prior vendor, not ICM. wa6 *‘impqmly itwlvcd in the competitive bidding process” and 
rejected ICM’s app4 on thsc tusk. 

NotwiQtanding the fact that ICM wu .pppmlntIy su-ful in wnvincing thc 
Mmiaumm thr thc critical fact USAC IW ita pior decision on was wrnng md ICM WBJ 
not impropaly involvai in the CompCtltIln: bidding proara, &e damage to ICM of rescinding in 
MI the FRNs rslnrincd iau This dcDankstion by &e Adminhuatar must bc rcvmsd 
because 1) it was clarly arbirmy and cqviciw 2) it Lila my teat of adequate due process, 3) tt 
w u  decided baaed upon &mm@n, wnulSu0Fni.l avidaxe and conjeerurr, and 4) it is not 
oupponedbY . n Y  *mal - horn a we11 M the fact rhat it violaten the holding and 
dLrctivs of dm FCC ammined io In re Fsr‘d4Yare Johl Bmrd on Universal Sm‘ce, 19 FCC 
Rod 15252, adopted by fhc FCC on July 2,2004. lhaeinafIer I n  re Fedcnd-S&rel. On 
November 23,2004, ICM mputed the SL D # -8idtx its decision b e d  upon In re Federal- 
W e  holding. 

Fsdcnl Communications Commission 

1. Thuc detsrmindom by the Uni v d  S d c w  Mminiatratve Coinpimy [”MAC7 
wera fouadedup aeamptim whichbad nobaais io Factand were mads in ths h c c  of 
& c h t  infanmiion. S i t  the bws ofllSAC‘s were founded on mae asmnnptim. 
~ ~ a p u c n t i d  evidmce, and w~cchuc, Ux A d m b i i ’ r  Decision was ahitmay and 
qpriciow. In puriculer these derermine ti0 Y were wrong for thc f o l l o m  rrmons: 

A. As stated in ICM’r appeal of the Commitmat Adjumnent Lmu dated May 12, 
2004, IChf M obtained Barn the USAC wclnite a copy of m0 Fnm 470 or had roqustcd and 
received 69m Du Al-Hibrmh Elrment.ry !:chwl, a copy of the Form 470 and tsohaology plan 
that M .( issue in chis tipped. h ddition, ICM hdmpmtedud recdvd other Fnms 470 and 
tcuhniul plana auoeiatcd with Omcr Form d.71 Application Numbas b i g  qwtioncd by other 
Commitment Mjusmwt Lomrs. ICM con pued the Form 470 md technology plan at issue in 
this @ wi& otta Form 470 and tsha0lsgypLoa which 
Conmilment Adjubnat Letten recoked b f ICM. A nwbw of these Forms 470 indicated that 
the Form 470 is astardsrdfom with P f c W  IpaCW tobe comphd by ch 8pplicant llrc form 
itself ia obvloualy i d a t i d  to dl other Fonnr 470 and n detailed analpis of the spplicpnt 
completed sect iau  of tho Form 470 al iBR(c in tbic npp4 versa tbe Forms 470 at issue in the 

cQI.ialy wf identical in rll mupeas. Furthemon, in d! likclihaad Mmpuing thw Form 470 
touryotharFonns470 wouldyieldrimiln~am. 

to tbc tcchDology p l w  ICM compamd the tccbnohgy phn at issue 

the &]at matm of other 

o m c r c o m m i t m e n t ~ ~ t ~ i n d i c ~ m p t t h e P o m u ,  wbikbeingrlmilar, m 

With 
io thin -1 with mC d e r  tcubnology plm, W qwationcd by o b  Commilmcnt 
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-cL Fer lerd43bte Joiot Board of Universal Service, a;&* adopted on July 23,2004. 

Gentlemen: 

NOTICE OF APPItA& 

Please accept this letter and its enclosures as bidependent Computer Maintenance, LLC’s 
(“ICW) appeal of the Sohools and Libraries Bvision (“SLD’7) of the Universal Service 

2003, dated November 16,2004. Said decision denied in full ICM’s appeal of USAC’s 
Commitment Adjustment Letter &ted Mar ch ‘1 6,2004., which letter rescinded in full the Funding 

Appeal - fund in^ Year 2002-2003 dated 3 ovmber 16,2004, is annexed hereto as Enclosure 1. 
A copy o f  ICM’s Appeal to the USAC, am1 its enclosures, i s  annexed hereto as Enclosure 2. 

Administrathe Company (“USAC”) & p&rator’s I2ecision on A0-I - F U U ~ ~ F  YCW 2002- 

Request Numbers YFRNs”) set forth beloi Y. A copy of USAC’s ,Administrator’s Decision O n  

By a Commitment Adjustment Lett r dated March 16,2004, USAC advised ICM that, 
under the above-referenced Form Application Number, the commitmmt mount for the 
following FR”s are “rescinded in full” anc 1 requested the recovery of the funds to the extent 
indicated below: 

Fundinn Reauest Number (“”) Requested Recove= 

807576 
807620 
807665 
807708 

!§ 34,344.00 
$132,606.00 
3188,682.12 

- 0 -  

The USAC’s March 16,2004 C o w  jtrneat Adjilstment decision was justified by USAC 
because: 


